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I. JURISDICTION

1. This Administrattve Order on Consent ("Order") is issued pursuant to the authority
vested in the Administrator of the United States Environmental Protection Agency ("EPA") by
Section 3008(h) of the Solid Waste Disposal Act,42 U.S.C. $ 6928(h), as amended bl,the
Resource Conservation and Recovery Act of T976 and the Hazardous and Solid Waste
Amendments of 1984. (Tire Solid Waste Disposal Act, as amended, is referred to herein as

"RCRA.") The authority vested in the Administrator has been delegated to the Regional
Administrator of EPA, Region VII by Delegation Nos. 8-31 and 8-32, dated May i 1, 1994. On
Januan, 1 , 1995. this autho,'rty u'as redelegated to the Director of EPA Region VII's Air, RCR{,
and Toxics Division by Deiegation Nos. R7-8-031 and R7-8-032.

2. This Administrative Order is issued to Univar USA Inc, ("Respondent"), the owner
and operator of a faciiity located at 4120 Buckingham Place, Omaha, Nebraska ("Facility"). The
locatior-r of the Facilit,v is depicted on the figures included in the Final Decision and Response to
Comments ("FD-RTC") u,hich is Attachment 1 to this Order. In voluntarily entering i:r1o this
Order, Respondent agrees not to contest EPA's jurisdiction, or tire factual bases therefor, to issue
or enforce this Order. For the pulposes of this Order, Respondent agrees not to contest the
Conclusions of Law and Determinations set fortir herein.

II. STATEMENT OF PURPOSE

3. ln entering into this Order tire mutual objective of EPA and Respondent is to prevent
any release or mitigate any migration of hazardous wastes and/or hazardous waste constituents at

or from the Facility in an expeditious manner to protect human health and the environment. It is
understood by EPA and Respondent that Respondent will attempt to satisfy that objective
through the implementation of the corrective measures selected by EPA as set forth in the FD-
RTC. EPA and Respondent agree that the Corrective Measure Implementation ("CMI")
Workplan required by this Order will incorporate and utilize that work already completed by
Respondent that is consistent with the FD-RTC and the CMI Scope of Work ("SOW") which is
Attachment 2 to this Order.

III. PARTIES BOUND

4. This Order shall apply to and be binding upon Respondent and its agents, successors
and assigns, and upon all persons, contractors, and consultants acting under or on behalfof
Respondent.

5. No change in Respondent's corporate status or in the ownership of the Facility will in
any way alter Respondent's responsibility under this Order.

6. Respondent shall provide a copy of this Order to all contractors, subcontractors,
laboratories, and consultants retained by Respondent to conduct or monitor any portion of the

DAH050605 -1-



wofii perforrned pursuant to this Order within 1 week of the effective date of tliis Order or date of
retention, and shall condition all such contracts on compliance w'ith the terms of this Order.

7. Respondent shall give notice of this Order to any successor in interest prior to transfer
of ownership or operation of the Facility and shall notify EPA within 30 days prior to such
transfer.

IV ING OF

8. Respondent is a corporation organized and existing pursuant to the laws of the state of
Washington.

9. Respondent is the current owner of the Facility, having acquired it from Van Waters
& Rogers li1c. ("VW&R").

10. The \\rarren-Douglas Chemical Companl, repackaged mineral acids and industrial
solvents, formulated paint thinner, manufactured disinfectants. blended mineral oils and feed
additives for the agriculture industry, packagecl antifi'eeze, blended dry products. reclaimed
solvents, and blended pesticides at its facility, which was located on the properly where the
Faciltiy and VW&R's facility is located, fiorn 1954 to 1980.

11. VW&R acquired the Facility in 1980 when it merged with Warren-Douglas
Chemical Company. VW&R's operations at the Facility included the distribution, repackaging,
and blending of industrial chemicals such as acids, bases, and solvents, and the distribution and
repackaging of pesticides. VW&R also manufactured a corrosive degreaser for the railroad
industry and a blend of mineral oil and castor oil for the meat packing industry at the Facility.
VW&R ceased operations at the Facility in 1989, and at that tirne began operations from a newly
constructed dishibution warehouse and bulk storage facility located on adjacent property located
at3002 "F" Street.

12. In 1990, Univar Corporation (an entity related to Respondent) acquired the Facility.
VW&R continues to own an adjacent tract where its chemical distribution facility is currently
located. The Facility is bounded on the west by the Union Pacific Railroad tracks, on the east by
private residences and commercial establishments, and on the south by a commercial
establislunent.

13. No chemical distribution, repackaging, blending or other related activities have been
conducted at the Facility since Respondent acquired it.
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14. During VW&R's operation of the Faciiity from 1980 to 1989, cefiain hazardous
wastes and damaged and off-specification chemicals were generated at the Facility. Ttr-ese
hazardous wastes including those designated as D001, F002, F003, and F005, as set forth in 40
C.F.R. $$ 261.21 and261.31.

15. On August 18, 1980, VW&R subrnitted to EPA a Notificatjon of Hazardous Waste
Activi['("Notlfication") pursuant to Section 301( ,;ri rrf RCRA. 42 U.S.C. $ 6930(a), in which
VW&R identified itself as a generator of hazardous wastes and an owner/operator of a treatment,
storage, and/or disposal facility ("TSD") for hazardous wastes.

16. On November 20, 1980, VW&R submitted to EPA a Part AHazardous Wa-ste permit
Application ("Part A Application") pursuant to Section 3005(e) of RCRA. 42 U.S.C. g 6925(e),
for the Facility. In the Part A Application, VW&R indicated that it treated comosive acids at the
Facilitl,.

17. On.lanuat1,31, 19E3, \/W&R subrnitted to the Nebraska Department of
Enviroutlental Quaiitl, ("NDEQ") a request to change its status fi'om a generator/TSD to a small
quantity hazardous waste senerator and, on March 30, 1984, NDEQ acknowledged this change.

18. On April 5, 1985, VW&R subrnitted to NDEQ a request to change its status fi-om a
generator to a non-handler of hazardous wastes and be removed frorn the Hazardous Waste
Management System.

19. On August 4,1989, a RCRA Facility Assessment ("RFA") of the Facility was
conducted by EPA. The RFA documented the presence of several stained soil areas which
suggested that past releases of hazardous wastes or hazardous waste constituents had occurred.
During the RFA several areas were identified where releases of hazardous wastes or hazardous
waste constituents may have occun'ed due to the design and/or diminisired structural integrity of
containment systems.

20. After cessation of operations at the Facility in 1989, VW&R undertook the following
interim response and rnitigation measures: removal of all above-ground structures, installation of
fences, repair of surface concrete, and capping of a portion of the Facility with a liner and gr avel
cover.

21. As a result of the RFA, EPA identified several areas requiring furdrer assessment to
determine whether contamination was present. In July 1990, VW&R conducted a Phase 1

lnvestigation to assess the possible presence of contamination in these areas. This investigation
involved the collection of surface, subsurface, and concrete/asphalt samples for analysis for
volatile organic compounds ("VOCs"), semi-volatile organic compounds ("SVOCs"), pesticides,
polychlorinated biphenyls ("PCBs"), *6 inorganicsimetals.
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22. D:uing the Phase 1 Investication, VOCs were detected in each near-surface soil (0- to
2-foot) sample taken, witli trichloroeLhenc ("TCE") present at concentrations to 5.8 milligrarns
per kilogram ("mg/kg"). VOCs were also detected at each 4- to 6-foot depth sampling location,
with TCE detected in this interval at leveis to 250 mg/kg.

23. Pesticides rvere detected in 20 of tire 24 soil samples analyzed as part of the phase 1

lnvestigation. The frequencv and magnitude o1'pesticide concentrations are generaliy higher i1
surface and near-surface soil and decrease with depth. The pesticide heptachlor was present in
the 4- to 5-foot interval at levels to 240 mg/kg. The most frequentiy detected pesticide was
dieldrin, u,hich rvas detected in 11 of the samples at concentrations as high as 48 mgikg in the 0-
to 1-foot interval.

24. The results of the RFA and Phase 1 Investigation supported the conclusion that a
RCRA Facility lnvestigation ("RFI") was necessary to fuither characterize the nature ald extent
of contamination at the Facility.

25. In April 1993, VW&R and EPA entered into an Administrative Orcler on Consent
("AOC") which required, among other things, that VW&R conduct a RFi and Con'ective
Measures Study ("CMS") for the pulposes of fully characterizing the Faciiity-related
contamination and identifying appropriate corective measures to address the releases of
hazardous wastes. This AOC bears EPA docket number VII-93-H-001 1.

26. Fourteen areas of concem at the Facility were identified for investigatior-r during the
RfI. VOCs, SVOCs, pesticides, and metals were detected in the Facility's soils during the RFI.
No PCBs or dioxins were found. TCE and tetrachloroethene ("PCE") were the VOCs most often
detected in soil, with the highest levels found in the northwestern part of the Facility. The two
highest TCE concentrations were 250 mg/kg detected in a soil sample taken at a depth of 4- to 5-
feet and 150 mg/kg detected at 72 feet below ground surface ("bgs"). Samples collected at the
ground surface were observed to have lower VOC concentrations than samples collected from
the subsurface or from below paved areas. This is likely the result of a loss of mass through
volatilization to the air.

27. Dwingthe RFI, the frequency and magnitude of VOC concentrations were observed
to decrease with increasing depth but several VOCs, includirig chloroform, were detected at
depths greater than 50 feet bgs.

28. The frequency and magnitude of pesticide concentrations were observed during the
RFI to be highest in soil near the surface (less than 2 feet bgs) and to decline by orders of
magnitude with increasing depth. Pesticides were not detected, or were detected at only trace
concentrations, at depths gteater than 12 feet bgs. The most frequently detected pesticides were
aldrin, with the highest detected concentration being 240 mg/kg, and dieldrin, with the highest
detected concentration being 48 mg/kg.
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29. VOCs were detected in the groundwater at, and downgradient of, the Facility during
the RFI. TCE was detected at the highest concentrations, between 19,000 and24,000
micrograms per liter ("pg/I"), at a monitoring well (MW4S) located at the Facility. This is,
presumably, near a soil source area. Approximately 700 feet downgradient of MW4S, at
rnonitoring well MW71, the TCE concentration has ranged between 630 and 1,900 pg/L

30. Pursuant to the AOC, VW&R submitted an RFI Report to EPA documenting the
results of the RFI. This RFI Report was approved by EPA on January 21,2000. N,DEQ
concurred on this approval.

31. During the RFl, Respondent identified the following hazardous wastes as

constituents of concern ("COCs"). These COCs are present at the Facility at levels which may
result in an unacceptable risk to human irealth.

. ,'r ': :: Soil COCs

4,4-DDD

Aldrin

alpha-Chlordane

gamma-Chlordane

Dieldrin

Heptachlor

Heptachlor Epoxide

1,1-Dichloroethene

Chloroform

Tetrachloroethene

Toxaphene

Trichloroethene
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Cdrbon Tetrachloride

1,1-Dichloroethene

cis- i .2-Dichloroethene

Tetrachloroethene

1 , 1,1 -Trichloroethane

Trichloroethene

32. Results of the RFI indicate that exposure to COCs in Facility soils through incidental
in-eestion, dennal contact, or inhaiation of vapors or suspended soil particuiates may pose an
unacceptable risk to workers at the Faci1it1,,.

33. The ievel of risk associated rvith COCs in groundwater is limited because
groundwater is not used in the affected area. Furthelmore, groundwater development in the area
is restricted by municipal ordinance and is unlikely in the future. The area neighboring the
Facility is well developed and is served by a municipal water supply. The soulce for the
rnunicipal water supply is distant from the.Facility, and groundwater contamination emanating
from the Facility does not appear to present a risk to this supply.

34. Downgradient surface water bodies may present a potential receptor for this
contamination. This was evaluated during the RFI and it was found that groundwater
discharging to the surface over a mile from the Facility at Spring Lake Park is not currently
affected by the contamination. The data suggest that the COCs attenuate along the relatively
lengthy groundwater flowpath before reaching the Spring Lake Park area. The primary potential
receptors for future migration of contaminated groundwater from the Facility are surface waters
near Spring Lake Park and the Missouri River. Some surface waters neal spring Lake Park may
have recreational use now or in the future. The Missouri River is designated as a potential
drinking water supply. The primary objective of the groundwater corrective measure to be
irnplemented at the Facility is to ensure that neither the surface waters near Spring Lake park nor
the Missouri River becomes impacted by the contaminant plume from the Facility at levels above
safe drinking waters standards (the maxirnum contaminant levels set forth at 40 C.F.R. Part 141).

35. Hazardous wastes and hazardous constituents found in the soil at the Facility during
the RFI can cause adverse health effects in humans and animals. Some of the documented
effects of exposure to these hazardous wastes andhazardous constituents are:

4.4-DDD (dichlorodiphenyldichloroethane) - 4, -DDD is a pesticide
similar to DDT (dichlorodiphenyltrichloroethane). EpA classifi es 4,4-
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b

c.

DDD as a probable iruman carcinogen. High levels of 4,4-DDD can affect
the neruous system causing excitability, tremors, and seizures. ILr women,
4,4-DDD can cause a reduction in the duration of lactation and an
increased chance of premature birth.
Aldrin and Dieldrin - Aldrin and dieldrin are the common names of two
structurally similar compounds that were once used as insecticides. EPA
has determined that aidrin and dieldrin are plobabie human carcinogens.
Persons u,ho ingest large amounts of aldrin or dieidrin may experience
convulsions or other nervous system effects, kidney damage, and death.
Exposure to moderate levels of dieldrin for a long time causes headaches,
dizziness, irritability, vomiting, or uncontrollable muscle movements.
alpha-Chlordane - A1pha-Chlordane ("Chiordane") is a manufactured
chernical that was used as a pesticide in the United States from 1948 to
1988. Chlordane affects the nerous system, the digestive systern, and the
liver in people and animals. Headaches, initabiiity, conftision, weakness,
vision problems, vomiting, stomach cramps, dian"hea, and jaundice irave
occurred in people who have breathed air containing high cotrcentlations
of chlordane or accidentally su,aliowed small amounts of chlordane.
Chlordane ingestion lxay cause convulsions and death in humans.
Heptachlor and Heptachlor Epoxide - Heptachlor was used extensively in
the past for killing insects in homes, buiidings, and on food crops,
especially com. Use slowed in the 1970s and ceased in 1988. Heptachior
epoxide is a white powder and is a breakdown product of heptachlor.
Heptachlor and heptachlor epoxide are toxic to humans and animals and
can damage the nervous system.

e. f.i-Dichloroetirene- i ,1-Dichloroethene is an industrial chemical that is
not found naturally in the environment. EPA has determined that
1 ,1-dichloroethene is a possible human carcinogen. It is known to damage
the livers, kidneys, and lungs of laboratory animals.
Chloroform - Chloroform is used to make other chemicals and can also be
fonned in small amounts when chlorine is added to water. Breathing
chloroform for a short time can cause dizziness, fatigue, and headache.
Breathing air, eating food, or drinking water containing high leveis of
chloroform for long periods of time may damage the liver and kidneys.
Large amounts of chloroforrn can cause sores when chloroform touches
the skin.
Tetrachloroethene ("PCE") - PCE is a synthetic chemical that is widely
used for dry cleaning of fabrics and for metal-degreasing operations.
lnhaling PCE is known to produce loss of consciousness. Results of
animal studies, conducted with amounts much higher than those that most
people are exposed to, show that PCE can cause liver and kidney damage
and liver and kidney cancers.

d.

f

o
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h Toxaphene - Toxaphene is an insecticide which is culrently banned for all
uses in the United States. Breathing, eating, or drinking high levels of
toxaphene could damage the lungs, nervous system, and kidneys in
humans and result in death.
Trichloroethene ("TCE") - TCE is a colorless liquid which is used as a
solvent for cleaning metal parts. Drintriing or breathing higir levels of
trichloroethylene may cause nervous systern effects. liver and lur-rg
damage, abnonnal heartbeat, coma. and possibly death.

36. Hazardous wastes andhazardous constituents found in the groundwater at the
Facility during the RFI can cause adverse health effects in humans and animals. Some of the
documented effects of exposure to these hazardous wastes and hazardous constituents are:

a. Carbon Tetrachloride - Exposure to very hi_qh amounts of carbon
t.t.r.lrl"-,d. .r, damage the iiver, kidneys. and nervous systenl. Carbon
tetrachioride has caused cancer in animals.

b. I.l-Dichloroethene - Discussed in paragraph 35.e. above.
c. Cis-1.2- Dichloroetliene - Breathing higir levels of cis-1.2-dichlor:oethene

*rl *r* rrrr*, drowsiness, and fatigue.
d. Tetrachloroethene ("PCE") - Discussed in paragraph 35.g. above.
e. 1.1.1-Trichloroethane - hrhaling high levels of 1,1,1-trichloroethane can

cause dizziness and,lightheadedness. Exposure to much higher levels can
cause unconsciousness and other effects.

f. Trichloroethene ("TCE") - Discussed in paragraph 35.i. above.

37. Pursuant to the AOC, VW&R developed and evaluated potential corrective measures
to address those releases of hazardous wastes that had been identified at the Facility and
recommended corrective measures in a CMS Report. This CMS Report was approved by EPA
on September 6, 200i. NDEQ concumed on this approval.

38. A Statement of Basis detailing the corrective measures studied and explaining the
factors that led to the proposal by EPA of the corective measures for irnplementation at the
Facility was made available by EPA to the public for comment during the period May 1 2,2003,
through June 26,2003. No comments on the cor:rective measures proposed for implementation at
the Facility were received by EPA.

39. In December 2004, EPA issued the FD-RTC for the Facility. The FD-RTC is EpA's
decision document selecting the corrective measures for implementation at the Facility. The
corrective measures selected for implementation at the Facility are:

For soils - There are two components to this action: (i) the
construction and maintenance of an engineered cover over areas of the
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Facility where soil is contaminated; and (ii) the establishrnent of
instrtutional controls.
For contaminated groundwater located on-site - Extraction through
pumping, treatment, and disposal by discharge into the local sanitary sewer
system.
For contarninated groundwater migrating off-site - Contaminated
groundwater has rnigrated off-site. The groundwater extraction, treatment,
and disposal measure described above will not be effective in capturing all
of this off-site groundwater. A long term groundwater monitoring
program which will include downgradient monitoring wells will be
established to verify that this off-site contaminated groundwater does not
reach receptors at levels of concem. Monitoring data will be used to
confirm the effectiveness of naturai processes in attaining ntedia cleanup
standards. In addition to monitoring, a contingenclr pian will be prepaled.
This contingency plan rvill provide a mechanisrn to invoke containment or
treatment lreasures, if future monitoring results indicate that natural
processes are insufficient to achieve rnedia cleanup standards.

V. CONCLUSIONS OF LAW AND DETERMINATIONS

40. Based upon the foregoing Findings of Fact and the administrative record, the Director
of EPA Region VII's Air, RCRA and Toxics Division makes the following conclusions of law
and determinations:

Respondent is a "person" within the meaning of Section 1004(15) of
RCRA, 42 U.S.C. $ 6903(1s).
Respondent is the owner or operator of a facility that has operated or is
operating subject to Section 3005(e) of RCRA, 42 U.S.C. g 6925(e).
Certain wastes and constituents thereof found at the Facility, as detailed in
the Findings of Fact above, are hazardous wastes andlor hazardous waste
constituents as defined by Section 1004(5) of RCRA, 42 U.S.C. g 6903(5);
Section 3001 of RCRA,42 U.S.C. $ 6921; and 40 C.F.R. Parrs 260 and
26r.
There is or has been a release of hazardous wastes and/or hazardous waste
constituents into the environment from the Facility.
The actions required by this Order are necessary to protect human health
and/or the environment.

b

t

a.

b.

c.

d.

e.
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VI. PROJECT COORDINATORS

41. EPA designates tlie individual listed below as its Project Coordinator for the
purposes of this Order:

Don Bahnke
SI.IPR/FFSE

U.S. Environmental Protection Agency
901 North 5'h Street

Kansas City, Kansas 66101
Telephone: 91 3-55 1-77 47
Facsimile: 91 3-55 I-97 47
bahnke.donald@epa. gov

42. Respondent designates the individual listed below as its Project Coordinator fol the
purposes of this Order:

.Iames Hooper
D irector, Environmental Affairs

Univar USA Inc.
66 Feece Dr.

Batavia, Illinois 60510
Telephone: 630-7 6l-0486

Fax:630-761-0586
j ames.hoop er@univarusa. com

43. The Project Coordinators shall be responsible for overseeing the implementation of
this Order and shall serve as each party's designated representative. All communications between
Respondent and EPA, and all records, documents, reports, approvals, and other correspondence
concerning the work performed pursuant to this Order shall be directed through the Project
Coordinators or their authorized representatives.

44. Respondent shall provide at least 10 days written notice to EPA prior to changing its
Project Coordinator. EPA will provide to Respondent written notice upon any change of its
designated Proj ect Coordinator.

45. The absence of EPA's Project Coordinator from the Facility shall not be cause for the
stoppage of work.
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VII. WORK TO BE PERFORMED

46. Respondent is hereby ordered to perform the acts described belou, in the manner and
by the dates specified. All work undertaken pursuant to this Order (the "Work") shall be
performed in a manner consistent with: (a) the SOW; (b) RCRA and its impiementing
regulations; and (c) applicable and published EPA guidance documents. Applicabie guidance
documents include, but are not lirnited to, RCRA Ground Water Monitoring Technical
Enforcentent Guiclance Docuntenl (OSWER Directive 9950.1, September i986), Test Methods
for Evaltrating Solid Lf'aste (SW-846, 1988), Construction Quali4t Assurancefor Hazardous
l4/asre Land Disposal Facilities (EPA 53O/SW-85-031, Juiy 1986), Methodsfor Evaluating the
Attainment of Cleanttp Stondards, Volume 1 Soils and Solid Media (EPA 230102-89-042'), and
other guidance as identified by EPA.

47. Pursuant to Section 3008(1t) of RCRA, 42 U.S.C. S 6928(h), the parties agree and
Respondent is i-rereby ordered to perfonn the foliowing acts in the manner and by the dates
specified herein to implement the conective measllres selected by EPA.

48. Commencing on the effective date of this Order, Respondent shall refrain from using
the Facility in any mallner which would interfere with or adversely affect the integrity or
protectiveness of the comective fireasures to be implemented pursuant to this Order. Such
restrictions include, but are not limited to:

the Facility or any portion thereof shall not be used for any use other than
industrial or commercial use; child care facilities and schools shall be
prohibited;
soils located on the Facility in contaminated areas shall not be excavated
without EPA's prior written approval, except for minor excavations
necessary to install, maintain or repair utility poles, fence posts, sidewalks,
paving, and other comparable activities, as well as minor excavations
necessary to maintain or repair existing underground utilities and minor
excavations in connection with landscaping activities;
any excavations in contaminated areas shall be conducted in accordance
with worker protection and soil disposal requirements as may be required
by applicable laws and requirements; and
no water well(s), except monitoring wells, shall be installed at the Facility.

49. Within 60 days of the effective date of this Order, Respondent shall submit to EPA
for review and approval the following:

a Conective Measures Implementation Workplan ("CMI Workplan"),
prepared in accordance with Task 1 of the attached SOW. The EpA
approved cMI workplan shall be implemented by Respondent according
to the schedule contained therein;

a

b

c.

d.

a
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a Health and Safety Plan ("HSP") prepared in accordance with Task 2 of
the attached SOW. (While EPA will not approve the HSP, it witl revieu,it
and may provrde comments.);
an Operation and Maintenance ("O&M") Plan prepared in accordance with
Task 3 of the attached SOW;
a Community Relations Plan ("CRP") prepared in accordance with Task 4
of the attached SOW.

50. Within 60 days of the cornpletion of physical constrtction of the corrective nleasures
required by this Order, Respondent shail submit to EPA for revien, and approval a Constluction
Completion Report ("CCR") prepared in accordance with Task 5 of the attached SOW.

51. Within 60 days of the 5-year anniversary of EPA's approval of the CCR, Respondent
shall submit to EPA for review and approval a 5-Year Corrective Measures Performance
Evaluation Report prepared in accordance u,itir Task 6 of the attached SOW.

52. Wilhin 45 days a{ter Respondent obtains infomation demonstrating tirat the
completion criteria for all of the corrective measllres irave been achieved. Respor-rdent shall
submit to EPA for review and approval a Corrective Measures Completion Report ("CMCR")
that presents a summary of such informatior-r in sr"rfficient detail and quality to provide EPA a

basis to confirm that the criteria have been satisfied. The CMCR shall be plepared in accordance
with Task 7 of the attached SOW.

53. Respondent shall submit progress reporls to EPA as provided in Task 8 of the
attached SOW. Reports for the ongoing Groundwater Monitoring Program shall be included
r.vith the progress reports.

VI[. SUBMISSIONS/AGENCY APPROVALS/ADDITIONAL WORK

54. Respondent shall submit 2 copies of all documents to be submitted pursuant to this
Order to each of: (a) EPA's Project Coordinator at the address provided in Section VI (Project
Coordinators) above; and (b) Bill Gidley, Nebraska Department of Environmental Quality, P.O
Box98922,1200 N Street, Suite 400, The Atrium, Lincoln, NE 68509-8922.

55. The foilowing procedure will apply to the review and approval of all plans, reports,
or other documents submitted to EPA for review and approval. EPA will review each such
document and notify Respondent, in writing, as to its approval or disapproval thereof. In the
event that EPA does not approve any such document, it will provide written comments regarding
the basis of the disapproval. Within 30 days of receipt of EPA's comments, or such longer time
period as agreed to in writing by EPA, Respondent shall modify the submission to respond to
EPA's comments, and shall submit the revised document to EPA. Revised submittals are subject
to EPA approval, approval with conditions, disapprovai, or disapproval with comments and/or
modifications. If any revised submittal is disapproved, Respondent shall be deemed to have

b

d
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failed to submit such plan, report, or other document in a timely and adequate manner. EpA may
thereafter issue the resubmittal in accordance with EPA's requirements. EPA's detennination
that any submission does not conform to the requirements of this Order shall be subject to the
Dispute Resolution procedures set forth in Section XI below; however, invocation of dispute
resolutiott shall not stay Respondent's obligation to perform any work lequired by any approved
or modified document. EPA-approved repofis and workplans shall be deemed incotporated into
and made apafi of this Order.

56. EPA may determine, or Respondent may propose, that certain tasks, including
investigatory work, engineering evaluation, or procedure/methodology modifications, are
necessary in addition to or in lieu of the tasks included in any EPA-approved workplan, when
such additional work is necessary to meet the purposes set forth in Section II (Statement of
Purpose). If EPA determines that such additional work is necessary, EPA will notify Respondent
in r.vriting and specify the basis for its determination that tire additional work is necessarl,.
Within 30 days aftel the receipt of such determination, Respondent shall have the opportunity to
meet or confer witir EPA to discuss the additional rvork. If required by EPA, Respondent shall
subrnit for EPA approval a workplan for the additional work. EPA rvill specify the contents of
such u'orkplan. Such workplan shall be submitted within 30 days of Respondent's receipt of
EPA's determination that additional work is necessary, or according to an alternative schedule
established by EPA. Upon approval of a workplan by EPA, Respondent shall implement it in
accordance with the schedule and provisions contained therein.

IX. ACCESS/INSTITUTIONAL CONTROLS

Pronerlv Owned or Controlled bv Resnondent

5 7. If the Facility, or any other property where access andlor land/water use restrictions
are needed to implement this Order, is owned or controlled by Respondent, Respondent shall:

a. Commencing on the effective date of this Order, provide to EpA, the
State, and their representatives, including contractors, access at all
reasonable times to the Facility, or such other property, for the purpose of
conducting any activity related to this Order including, but not lirnited to,
the following:

Monitoring the Work;
Verifying any data or information submitted to EpA;
Conducting investigations relating to contamination at or
near the Facility;
Obtaining samples;
Assessing the need for, plaruring, or implementing
additional response actions at or near the Facility;

lv
v.
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V1 inspecting and copying records, operating logs, contracts,
or otirer documents maintained or generated by Respondent
or its agents;
Assessing Respondent's compliance with this Order; and
Determining whether the Facility or other property is being
used in a manner that is prohibited or restricted, or that may
need to be prohibited or restricted, by or pursuant to this
Order;

vl1.

viii

b comrnencing on the effective date of this Order, refrain from using the
Facility, or such other property, in any manner that would interfere with or
adversely affect the implementation, integrity, or protectiveness of the
conective measures to be implemented pursuant to this Order; and
execute and record in the Recorder's Office (or other appropliate land
records office) of Douglas County, Nebraska, an easement, restrictive
covenant, or other appropriate instrurnent ("instrument") that runs with the
land, and grants to a third party acceptable to EPA, and to EPA as a third-
party intended beneficiary, the right to enforce any landiwater use
restrictions required by this Order, or other restrictions that EPA
detemines are necessary to ensure non-interference with, or ensure the
protectirreness of, the corrective measures to be implemented pursuant to
this Order. Respondent shall, witliin 30 days of EPA's approval of the
CMI Workplan, submit to EPA for review and approval with respect to
such property:

A draft instrument that is enforceable under the laws of the
State of Nebraska; and
A current title insurance commitment or some other
evidence of title acceptable to EPA, which shows title to
the land described in the instrument to be free and clear of
all prior liens and encumbrances (except when those liens
or encumbrances are approved by EPA or when, despite
best efforts, Respondent is unable to obtain release or
subordination of such prior liens or encumbrances).

Within 15 days of EPA's approval and acceptance of the instrument and
title evidence, Respondent shall update the title search and, if it is
determined that nothing has occurred since the effective date of the
commitment to adversely affect title, record the instrument with the
Recorder's Office (or other appropriate land records office) of Douglas
County, Nebraska. Within 45 days of recording the instrument,
Respondent shall provide to EPA a final title insurance policy, or other

C
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final evidence of title acceptable to EPA, and a cerlified copy of the
original recorded instrument showing the clerk's recording stamps.

Propertlr Owned or Controlled b), Persons Other Than Respondent

5 8. If the Facility, or any other property rvhere access and/or land/rvater use restrictions
are needed to implement this Order, is owned or controlled by persons other than Respondent,
Respondent shali use best efforls to secure from such persons:

a. within 60 days of EPA's approval of the CMI Workplan, an agreement to
provide access to such property to EPA and the State, as rvell as their
representatives (including contractors), for the purpose of conducting any
activity related to this Order including, but not lirnited to, those activities
set forth in paragraph 57 .a. above;
within 30 da1,s of EPA's approval of the CMi Workplan, an agreement,
enforceabie by Respondent and EPA, to refrain from using the Facility. or
such other properly, in any maru1er that would interf'ere lvith or adversely
affect the implementation, integrity, or protectiveness of the comective
measures to be implemented pursuant to this Order;
the execution and recordation in the Recorder's Office (or other
appropriate land records office) of Douglas County, Nebraska, of an
appropriate instrument, running with the land, that grants to a third parly
acceptable to EPA, and to EPA as a third-par1y intended beneficiary, the
right to enforce any land/water use restrictions required by this Order, or
other restrictions that EPA determines are necessary to ensure non-
interference with, or ensure the protectiveness of, the corrective rneasures
to be implemented pursuant to this Order. Within 30 days of EPA's
approval of the CMI Workplan, Respondent shall submit to EpA for
review and approval with respect to such property:

A draft instrument that is enforceable under the laws of the
State of Nebraska, and
a current title insurance comrnitment, or some other
evidence of title acceptable to EPA, which shows title to
the land described in the instrument to be free and clear of
all prior liens and encumbrances (except when those liens
or encumbrances are approved by EPA or when, despite
best efforts, Respondent is unable to obtain release or
subordination of such prior liens or encumbrances).

within 15 days of EPA's approval and acceptance of the instrument and title
evidence, Respondent shall update the title search and, if it is determined that
nothing has occurred since the effective date of the commitment to adversely

b
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affect title, the instrument shall be recorded with the Recorder's Office (or other
appropriate land records office) of Douglas County, Nebraska. Within 30 days of
the recording of the instrument, Respondent shall plovide to EpA a final title
insurance policy, or other final evidence of title acceptable to EPA, and a certified
copy of the original recorded instrument showing the clerk's recording stamps.

59. As used in this Section, "best efforts" includes the paynent of reasonable sums of
money in consideration of access, access easements, land/water use restrictions, restrictive
easements, and/or an agreement to release or subordinate a prior iien or encumbrance. If: (a) any
access or land/water use restriction agreements required by this Section are not obtained within
30 days of Respondent's receipt of EPA's approval of the CMI Workplan; (b) any instrurnent
required by paragraph 58.c. of this Order is not submitted to EPA in draft form witirin 30 days of
Respondent's receipt of EPA's approval of the CMI Workplan; or (c) Respondent is unable to
obtain an agreement from the holder of a prior lien or encumbrance to release or subordinate such
lien or encumbrance to the instrument within 30 days of Respondent's receipt of EPA's approval
of the CMI Workpian, Respondent shall promptly notify EPA in writing, and shall include i1 that
notification a summary of the steps that it has taken to attempt to comply witir paragraphs 57 or
58 of this Order. EPAmay, as it deems appropriate, assistRespondent in obtair-rir1g access or
land/r,vater use restrictions. ol in obtaining the release or subordination of a prior lien or
encurnbrance.

60. If EPA determines that land/water use restrictions in the form of state or local laws,
regulations, ordinances or other goverrrmental controis are needed to implement the corrective
rleasures required by this Order, ensure the integrity and protectiveness thereof, or ensure non-
interference therewith, Respondent shall cooperate with EPA's and the State's efforts to secure
such governmental controls.

61. Notwithstanding any provision of this Order, EPA and the State retain all of their
access authorities and rights, as well as all'of their rights to require land/water use restrictions,
including enforcement authorities related thereto, under RCRA and any other applicable statute
or regulations.

x. G AND

62. Respondent shall notify EPA at least 30 days prior to initiating any field activities,
such as well drilling, installation of equipment or sampling. At the request of EPA, Respondelt
shall provide or allow EPA or its authorized representatives to take split samples of all samples
collected by Respondent pursuant to this Order.

63. Respondent may assert a business confidentiality claim covering all or part of any
information submitted to EPA pursuant to this Order. Any confidentiality claim shall be
adequately substantiated by Respondent when such claim is made. Information determined to be
confidential by EPA will be disclosed only to the extent and by the procedures specified by 40
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C.F.R. Part2. If no such confidentiality claim accompanies tne information when it is submitted
io EPA, the information may be made available to the public by EPA without further notice to
Respondent. ln no event shall physical or analytical environmental sampiing data collected
pursuant to this Order be deerned confidential, and Respondent agrees not to assert a
confi dentiality claim regarding same.

XI. DISPUTE RESOLUTION

64. The parties recognize that a dispute may arise between the parties re_earding the
content of deliverables required to be submitted under this Order, or conceming any other
decision or directive made by EPA. If such a dispute arises, the parlies will endeavor to settle it
by informal negotiations between themselves. If the parties cannot resoive the issue infonlally,
Respondent may notify EPA in writing of its position and its decision to invoke the dispute
resolution provisions of this Section. EPA will respond in u,riting within 14 days of receipt of
Respondent's statement of position, statin*9 EPA's position with regard to tire dispute ancl the
reasons therefor. EPA and Respondent shaii then have 30 days fiom Respondent's receipt of
EPA's statement of position to atterrpt in good faith to resolr,e the dispute. The parties may
agree in writing to a mutual extension of the 30 day tin-re period set forth above if negotiations
are continuing in good faith. During the 30 day period of negotiations by Respondent and EPA
under this palagraph, Respondent shall not be excused frorn perfonling any requirement of this
Order that is not the subject of such dispute. If agreement is reached, the resolution shall be
reduced to writing, si-ened by representatives of each party and shall be incorporated into and
become apart of this Order.

65. If the parties are unable to reach agreement within the aforesaid 30 day period the
matter shall be referred to the Director of EPA, Region VII's Air, RCRA and Toxics Division.
The Director shall then decide the matter and provide a written statement of his,rher decision to
Respondent. Such a decision shall then be incorporated into and become a parl of tiris Order.

66. Notification by Respondent of a dispute pursuant to this Section shall not alter or
delay any other obligations of Respondent under this Order.

67. No action or decision by EPA, including without limitation, decisions of the Director,
or his/her designates, pursuant to this Order, shall constitute final agency action giving rise to any
rights to judicial review prior to EPA's initiation ofjudicial action to conipel Respon<lent's
compliance with the requirements of this Order.

XTI. FORCE MAJEURE

68. Respondent shall perform the requirements of this Order within the time periods set
forth or approved herein, except to the extent that performance is prevented or delayed by events
whiclr constitute aforce majeure. For the purposes of this Order, a force rnaieure is defined as
an event arising from causes beyond Respondent's control which could not be overcome by due
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diligence and which delavs performance of any obligation required by this Order. Respondent
shall have the burden of proving a.force majeure. Such events shall lot include increased costs
of performance, changed economic rircumstances, normal precipitation events, changed
circumstances arising out of the sale, lease or other transfer of Respondent's interest in any or all
po(ions of the Facility, or failure to obtain federal, state, or local permits unless Respo,dent has
sou_eht such permits in a timely and complete manner.

69. Respondent shall notify EPA in writing within 10 days after it becomes aware of an
event which Respondent knou's, or has reason to believe, may constilute aforce ntajeure. Such
notice shall estimate the anticipated length of delay, including necessary demobilization and
remobilization, its cause, rneasures taken or to be taken to minimize the delay and an esti,rated
timetable fol irnplementation of these measures. Respondent's failure to comply with the notice
provision of this Section shall constitute a waiver of Respondent's light to asseft aforce majeure.

70. If EPA detetmines that aforce nto.jeure has or will occur, the time for perfonlance
for that element of Work rvhich is affected by the.force majeure mav be extended for a period
equal to the delay caused by theforce ntcieure. This extension shall be accomplished through a,
amendment to this Order pursuant to Section XIX (Modification) hereof. Such an extension
shall not alter the schedule for perfomance or completion of other tasks required by this Order.

71. If EPA and Respondent camot agree thal aforce tnajeure event has occurred the
dispute shall be resolved in accordance with Section XI (Dispute Resolution) of this Order.

XIII. STIPULATED PENALTIES

72. If Respondent fails to comply witli any requirement of this Order in a timely and
satisfactory manner, Respondent shall pay stipulated penalties as set forth below, ulless: (a)
there has been a written modification of a compliance date by EPA, or (b) EPA has approved, in
writing, Respondent's written request for an extension of time, or (c) a delay excusabie pursuant
to Section XiI (Force Majeure) of this Order has arisen.

a. For failure to submit a progress report as required in this Order:

for days \-7;$ZSO per day;
for days 8-14; 9500 per day; and
for days 15 and thereafter; $1,000 per day.

b. For failure to submit the following as required by this Order:

1.

ii.
iii
iv

CMI Workplan,
Health and Safety Plan,
Operation and Maintenance Plan,
Community Relations Plan,
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v. Construction Completion Report;
vi. S-Year Corrective Measures Performance Evaluation

Repcirt,
vii. Corrective Measures Completion Report, or
viii. An agreement, easement, or title insurance commitment as

required by Section IX (Access/Institutional Controls).

for days 1-7; $SOO per day;
for days 8-30; $1,250 per day; and
for days 31 and thereafter; $2,500 per day

For failure to complete any Work required by this Order, exclusive of
document submittal:

for days 1-7; $1,000 per day;
for days 8-30; $1,750 per day; ar-rd

for days 31 and thereafter; $2,500 per day

73. All penalties shall begin to accrue on the first business day after compiete
perfonnance is due or a violation occurs, and shall continue to accrue through the final day of
correction of the noncompliance. Nothing herein shall prevent the simultaneous accrual of
separate penalties for separate violations of this Order.

74. All penalties owed to EPA pursuant to this Section shall be due within 30 days after
Respondent's receipt of a written notification of the assessment thereof. Such notification will
describe the noncompliance and will indicate the amount of the penalties due. hr the event that
any pa)lxent due is not paid as provided above, interest shall accrue at the rate determined by the
Secretary of the Treasury (currently lohper annum for the period January 1, 2005, through
December 31, 2005) on the unpaid balance until such payment and accrued interest are both paid
in tull.

75. All penalties shall be paid by wire transfer directed to SWIFT address MELNUS3P,
Mellon Bank, ABA 043000261, Account 9109125,22 Morrow Drive, Pittsburgh, Pennsylvania
15235. All payrnents shall reference the name of the Facility, Respondent's name, and the EPA
docket number of this Order. A copy of the transmittal of payment shall be sent simultaneously
to EPA's Project Coordinator.

XIV. FINANCIAL ASSURANCE

Cost Estimate

76. Within 30 days after EPA's approval of the CMI Workplan, Respondent shall submit
to EPA for review and approval a detailed written initial estimate, in current dollars, of the cost
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of hiring a tirird party to perform the Work. The initial cost estimate must account for the total
costs of the Work for the entire period of this Order, including any necessary long term costs,
suclr as operation and maintenance costs and monitoring costs. A third parly is aparty who is
neither a parent nor a subsidiary of Respondent, and does not share a comrron parent or
subsidiary with Respondent. The cost estimate must not incorporate any salvage value tl-rat may
be realized from the sale of wastes, Facility structures or equipment, land or other assets

associated with the Facility.

77. While this Order is in effect, Respondent must annually adjust tl-re cost estirnate for
inflation within 30 days after the close of Respondent's fiscai year. In addition, Respondent
n-rust adjust the cost estimate if EPA determines that any additional work is required, pursuant to
Section VIII (Submissions/Agency Approvals/Additional Work), or if any other condition
increases the cost of the Work.

Financial Assurance

78. in order to secure the completion of the Work, Respondent shall establish furancrai
assLlrance for EPA's benefit. Concurrently with Respondent's submission of the initial cost
estimate required above, Respondent shail submit draft financiai assurance instruments for
EPA's review and approval. Within 60 days after EPA's approval of botli the initial cost
estirnate and the draft financial assurance insttuments, whichever date is later, Respondent shall
establish financial assurance in an amount at least equal to the initial cost estimate approved by
EPA.

79. Respondent may use any of the instruments generally described below. Any and all
financial assurance instruments provided pursuant to this Order shall be in form and substance
satisfactory to EPA, determined in EPA's sole discretion.

a. A trust fund administered by a trustee which is an entity that has the
authority to act as a trustee and whose trust operations are regulated and
examined by a U.S. Federal or State agency and that is acceptable to EPA.
The trust agreement shall provide that the trustee shall make pa).rnents
from the fund as EPA directs in writing to: (i) reimburse Respondent fi'om
the fund for expenditures made by Respondent for Work performed; or (ii)
pay any other person whom EPA's Project Coordinator determines has
performed or will perform the Work.
A surety bond unconditionally guaranteeing performance of the Work, or
guaranteeing paynnent at the direction of EPA into a standby trust fund that
meets the requirements of the trust fund in subparagraphT9.a. above. The
surety company issuing the bond must, at a minimum, be among those
listed as acceptable sureties on Federal Bonds as set forth in Circular 570
of U.S. Deparlment of the Treasury, and acceptable to EPA.

b
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c. One or more in-evocable letters of credit, payable at EPA's direction, into
a standby trust fund that meets the requirernents of the trust fund in
subparagraph 79.a. above. The letter(s) of credit must be issued by one or
more financial institution(s) that have the authority to issue letters of
credit, whose letter-of-credit operations are regulated and examined by a
U.S. Federal or State agency, and that are acceptabie to EPA.
A policy of insurance that is issued by an insurance carrier that is licensed
to transact the business of insurance, or eligible to provide insurance as an
excess or surplus lines insurer in Nebraska, and governed by terrns and
conditions acceptable to EPA. The insurance policy must be issued for a

face amount at least equal to the current cost estimate for the Work, except
u,here costs not covered by the insurance policy are covered by alotl-rer
financial assurance instrument, as pennitted in paragraph 82 of this
Section. The policy must provide that tire insurer may not cancel,
terminate, or fail to renew the policy, except for the failure to pay tire
premium. If thele is a failure to pay the premium, the insurer may cancei
the policy by sending a notice of car-rcellation by certified mail to
Respondent and EPA's Project Coordinator, except that canceliation,
temrination or failure to renew'may not occur during tlie 120 days
beginning with the date of receipt of the notice by both EPA's Project
Coordinator and Respondent. The policy must provide tl-rat the insurer
shall make payrents as EPA may dilect in writing to: (i) reimburse
Respondent for expenditures made by Respondent for Work performed; or
(ii) pay any other person whom EPA determines has performed or will
perform the Work, up to an amount equal to the face amount of the policy.
A written guarantee, executed in favor of EPA by one or more parent
companies or subsidiaries of Respondent, or by one or more unrelated
companies that have a substantial business relationship with Respondent
to perform the Work or to establish a trust fund as permitted by
subparagraphT9.a.; provided, however, that any company providing such a

guarantee must demonstrate to EPA's satisfaction that it satisfies the
financial test requirements of 40 C.F.R. 5 264.143(0 with respect to the
costs for the work that it proposes to guarantee; or
A written guarantee, executed in favor of EPA by Respondent, to perform
the work in accordance with this Order or to establish a trust fund as

perrnitted by Subparagraph T 9 .a. ; provided, however, that Respondent
must demonstrate to EPA's satisfaction that it satisfies the financial test
requirements of 40 C.F.R. 5 264.143(0 with respect to the costs of the
Work that it proposes to guarantee.

80. For the purposes of the financial test guarantees described in subparagraphs 79.e. and
79.f. above, references in 40 C.F.R.5 264.I43(f) to "the sum of curent closure and post-closure
costs and the current plugging and abandonment cost estimates" shall mean "the sum of all

d
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envirorunental remediation obligations (including obiigations under CERCLA, RCRA, UIC,
PCB, TSCA, and any other state or tribal envirorunental obligation) guaranteed by such company
or for which such company is otherwise financially obligated" in addition to the cost of the Work
to be performed in accordance with this Order.

81. if Respondent seeks to post financial assurance for completion of the Work by means
of a guarantee pursuant to subparagraph 79.e. or 79.f. of this Section, Respondent shall also
comply with the other requirements of 40 C.F.R. S 264.143(0, 40 C.F.R. S 264.151(0, arid 40
C.F.R. $ 264.151(hX1), relating to tire financial test and corporate guarantee: (a) the initial
submission of required reports and statements from the guarantor's chief financial officer and
independent certified public accountant; (b) the annual re-submission ol such reports and
statements within 90 days after the close of each of the guarantor's fiscal years; and (c) the
notification of EPA within 90 days after the close of any of the guarantor's fiscal years in which
any such guarantol no longer satisfies the financial test requirements set forth at 40 C.F.R. $
264.I43(f)(l). EPA reserves the right to request additional infomration (including financial
statements and accountant's repor-ts) from Respondent or corporate guarantor at any tinee.

82. Respondent rnay combine more than one mechanism to demonstrate financial
assurance for the Work to be performed in accordance with this Order, except that mechanisms
guaranteeing performance rather than pal.rnent may not be combined with other instrurnents.

83. The original financial assurance instrument(s) provided pursuant to this Order
(including, without limitation, the original versions of letters of credit and other negotiable
instruments issued for EPA's benefit) shall be submitted by Respondent to EPA's Project
Coordinator.

84. In the event that EPA determines at any time that the financial assurances provided
pursuant to this Section are inadequate, or in the event that Respondent becomes aware of
infonr-ration indicating that any financial assurances provided pursuant to this Section no longer
satisfy the requirements set forth herein (including, without limitation, that any third-party
provider of such assurances such as a surety, trustee, financial institution, insurer, and/or any
guarantor no longer qualifies to provide such assurances or the amount provided for in such
financial assurance instrument becomes inadequate), then Respondent shall, within 30 days of
receipt of notice of EPA's determination or, as the case may be, within 30 days of becoming
aware of such information, obtain and present to EPA for approval a revised form of financial
assurance (and otherwise acceptable under this Section) that covers such cost increase.

85. Whenever the adjusted estimate for the cost of completing the remaining Work
exceeds the amount of financial assurances already provided pursuant to this Section,
Respondent shall, within 30 days following such determination, obtain and present to EpA for
approval a revised form of financial assurance (and otherwise acceptable under this Section) that
covers such cost increase.

\
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86. Respondent's inability to post financial assurance for the completion of the Work
shall in no way excuse performance of any other requiremcnts of this Order, including, without
limitation, Respondent's obligation to complete the Work.

87. Any and all financial assurance instruments provided pursuant to subparagraphs b, c,
d or e of paragraph 79 of this Section shall be automatically renewable at the time of their
expiration unless the financial assurance provider has notified both Respondent and EPA's
Project Coordinator at least 120 days prior to cancellation of the instrument. Furthermore, if
Respondent has failed to provide alternate financial assurance and obtain EPA's written approval
for such financial assurance within 90 days following receipt of such notice by both Respondent
and EPA's Project Coordinator, then EPA's Project Coordinator will so notify the financial
assurance provider in writing prior to the expiration of the instrument, and the financial
assurance provider shall immediately deposit into the standby trust fund, or a newly created trust
fund approved by EPA, the remaining funds obligated under the financial assurance instrument
for the perfonnance of the Work required pursuant to this Order,

88. Any and all financial assurance instruments provided pursuant to this Order siiall
provide for timely palmrent, as directed by EPA, or performance of the Work, or a combination
of payment and Work, in the event that EPA determines that Respondent has: (i) ceased
implernentation of any portion of the Work; (ii) is significantly or repeatedly deficient or late in
its perfomrance of the Work; or (iii) is implementing the Work in a manner that may cause an
endangerment to human health or the environment. EPA's Project Coordinator will notify in
writing both Respondent and the financial assurance provider of such a determination, and the
financial assurance provider shall, within 30 days of Respondent's receipt of such notice, deposit
into the standby trust fund, or a newly created trust fund approved by EPA, the remaining funds
obligated under the financial assurance instrument for the performance of the Work.

89. Respondent may invoke the procedures set forth in Section XI (Dispute Resolution),
to dispute EPA's determination that any of the circumstances described in clauses (i), (ii), or (iii)
of paragraph 88 have occurred. Invoking the dispute resolution provisions shall not excuse, toll
or suspend the obligation of the financial assurance provider, under paragraph 88, to fund the
trust fund, but if Respondent disputes EPA's determination under paragraph 88, EPA will not
direct the trustee to make any payments from the trust fund, pending resolution of the dispute.

90. If EPA has determined that any of the circumstances described in clauses (i), (ii), or
(iii) of paragraph 88 have occurred, and if EPA is nevertheless unable after reasonable efforts to
secure the paynent of funds or performance of the Work in accordance with this Order from the
financial assurance provider pursuant to this Order, then, upon receiving written notice from
EPA, Respondent shall within 10 days thereafter deposit into the standby trust fund, or a newly
created trust fund approved by EPA, in immediately available funds and without setoff,
counterclaim, or condition of any kind, a cash amount equal to the estimated cost of the
remaining Work to be performed as of such date, as determined by EPA.
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91. Reduction of Amount of Financial Assurance. If Respondent believes that the
estimated cost to complete the remaining Work has diminished below the amount covered by the
existing financial assurance provided under this Order, Respondent may, on any anniversary date
of the effective date of this Order, or at any other tirne agreed to by EPA, submit a written
proposal to EPA to reduce the amount of the financial assurance provided under this Section to
tire estimated cost of the rernaining Work to be performed. The written proposal shall specify, at
a minimum, the cost of the rernaining Work to be performed and the basis upon which such cost
rn'as calculated. The decision whetirer to approve a proposal to reduce the amount of financial
assurance shall be within EPA's sole discretion and EPA will notify Respondent of its decision
regarding such a proposal in writing. Respondent may reduce the amount of the financial
assurance only after receiving EPA's written decision and only in accordance with and to the
extent pennitted by such written decision.

92. Change of Form of Financial Assurance. If Respondent desires to change the fomr of
financial assurance, Respondent may, on any armiversary of the effective date of this Order, or at
any other time ageed to by EPA, submit a.written ploposal to EPA to change tite fomr of
financial assurance. Such a proposal shall specify, at a minimurn, the cost of the remaining Work
to be perfotrned, the basis upon which such cost was calculated. and a detailed description of the
proposed revised fonn of financial assurance. The decision whether to approve a proposal to
change the fonn of financial assurance shall be within EPA's sole discretion. EPA will notify
Respondent of its decision regarding such a proposal in writing. After receiving EPA's written
acceptance, Respondent may change the form of financial assurance in accordance with and to
the extent permitted by such written acceptance

93. Release of Financial Assurance. Respondent may submit a written request to EPA's
Project Coordinator that EPA release Respondent from tlie requirement to maintain financial
assurance under this Section when Respondent demonstrates in writing and certifies to the
satisfaction of EPA that all activities required under this Order, including any additional work,
and payment of any stipulated penalties demanded by EPA have been performed and EPA has
approved the certification in accordance with Section XXII (Tennination and Satisfaction). The
provider of the hnancial assurance may be released from its obligations under the instrument
only upon a written release from EPA's Project Coordinator.

XV. RECORD PRESERVATION

94. For the purpose of this Section, "record(s)" shall mean all original copies of field
notes and test and sampling results, and copies of documents, data, records, drawings, and
tabulations prepared by Respondent or its employees, agents, or contractors which relate in any
way to this Order, expressly excluding any such record which is attorney work product and/or
attomey-client privileged.

95. Respondent shall preserve its records during the pendency of this Order and for a
minimum of 6 years after the termination of this Order. Thereafter, Respondent shall notify EPA
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in writing 30 days prior to the destruction of any such record. Upon EPA's request withil such
30 day period, Respondent shall make available to EPA such records.

X\/I. RESERVATION OF RIGHTS

96. EPA hereby expressly reserves ail rights and defenses that it may have, includilg its
right to disapprove of work perfonried by Respondent and to require that Respondent p erfopr
tasks in addition to those stated herein.

97. EPA l-rereby expressly reserves all of its statutory and regulatory powers, authorities,
rights, remedies, both le,eal and equitable, including, without limitation, the assessment of
penalties under Section 3008(hX2) of RCRA, 42 U.S.C. $ 6928(hX2). Except as expressly
provided otherwise, this Order shall not be construed as a covenant not to sue, or as a release,
waiver or hmitation of any rights, remedies, powers and/or authorities, civil or criminal, which
EPA iras under RCRA or any otirer statutory, regulatory or common law authority of the United
States.

98. Compliance by Respondent with the tenns of this Order shall not relieve Respondent
of its obligations to comply with RCRA or any other applicable local, state or federal laws and
regulations. This Order is not intended to be nor shall it be construed to be a pernit. This Order
does not relieve Respondent of any obligation to obtain and comply with any local, state or
fedelal penlits.

99. This Order shall not limit or otherwise preclude EPA from taking additional
enforcetnent action pursuant to Section 3008(h) of RCRA or any other available legal authorities
should EPA determine that such actions are waffanted and necessary to protect human health or
the environment. Such additional enforcertrent action may include, but is not limited to, any and
all actions under RCRA or any other available legal authority EPA may deem necessary.

100. EPA hereby expressly reserves any right it may have to perform any work required
to be perfonned hereunder by Respondent, including, but not limited to, site characterrzation,
feasibility studies, and response/corrective actions as it deems necessary to protect public health
or the environment and EPA may exercise any authority it may have under the Comprehensive
Environmental Response, Compensation, and Liability Act, 42 u.S.C. $$ 9601-9675, to
undertake removal actions or remedial actions at any time. Notwithstanding Respondent's
compliance with the terms of this Order, EPA reserves any right that it may have to seek
reimbursement from Respondent for all costs incurred by the United States, and Respondent is
not released from liability, if any, for such costs.

101. If EPA determines that activities in compliance or noncompliance with this Order
have caused or may cause a release of hazardous waste, hazardous waste constituents or a threat
to human health or the environment or that Respondent is not capable of undertaking any studies
or corrective measure ordered, EPA may order Respondent to stop further implementation of this
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Order for such period of time as EPA determines may be needed to abate any such release or
threat and/or to undertake any action which EPA determines is necessary to abate such release or
threat. Respondent reserves the right to contest any such EPA required action in accordance with
the procedures applicable in governing statutory and regulatory authorities.

XVII. OTHER CLAIMS

102. Nothing in this Older shall constitute or be construed as a release by any party
bound by tiris Order, whether or not such party is a signatory to this Order, of any clairn, cause of
action or demand, in law or equity, against any other person, firm, partnership, or corporation for
any liability it may have arising out of or relating in any way to the generation, storage, treatment,
handling, transportation, release, or disposal of any hazardous wastes, hazardous waste
constituent, hazardous substances, pollutants, or contaminants found at, taken to, or taken from
the Facility.

XVIII. OTHER APPLICABLE LAWS

103. A11 actions required to be taken by Respondent pursuant to this Order sirall be
undertaken in accordance with all applicable iocal, state, and federal laws and regulations
Respondent shall obtain or cause its representatives to obtain all pennits and approvals necessary
under such laws and regulations.

XIX. MODIFICATION

104. This Order may be amended only by mutual agreement of EPA and Respondent.
Such amendments shall be in writing, shall be signed by both parties, and shall be incorporated
into this Order.

105. No informal oral advice, guidance, suggestions, or comments by EPA regarding
reports, plans, specifications, schedules, or any other docurnents subrnitted by Respondent shall
be construed as relieving Respondent of its obligation to obtain, or EPA of its obligation to give,
formal written approval, if and when required by this Order.

XX. SEVERABILITY

106. If any provision or authority of this Order or the application of this Order to any
party or circumstances is held by any judic.ial or administrative authority to be invalid, the
application of such provisions to other parties or circumstances and the remainder of the Order
shall remain in full force and effect and shall not be affected thereby.
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XXI. INDEMNIFICATION OF THE UNITED STATES

107. Respondent agrees to indemnify and save and hold harmless the United States
Government, its agencies, departments, agents and employees from any and all claims q)r causes
of action arising from or on account of any acts or omissions of Respondent or its employees,
officers, directors, agents, independent contractors, receivers, trustees and assigns in carryin,q out
activities required by this Order. It is not the purpose of this Order nor the intention of the
parties hereto to release any persons or entities not parties to or bound by this Order fiom any
claims or liabilities in connection with the.work performed or required hereunder or with
environmental conditions at the Facility.

XX[. TERMINATION AND SATISFACTION

108. This Order shall tenninate when Respondent demonstrates in writing and certifies to
the satisfaction of EPA that all activities required under this Order, including any additional
work, and payment of any stipulated penalties demanded b1,EPA have been performed and EpA
has approved the certification. This notice shall not, however, terminate Respondent's obligation
to comply with Section XV (Record Presen,ation) of this Order.

109. The certification shall be signed by a responsible official of Respondent who shali
make the following attestation: "I certify that the information contained in or accompanyirig this
certification is true, accurate and cornplete." For pulposes of this Order, a responsible official is
a cotporate officer of Respondent who is in charge of a principal business function.

110. Following EPA's receipt of such notice and certificate, EPA will infonn
Respondent in writing of its determination that all work or any portion of the Work required by
tliis Order has been completed.

XXUI. NON.SIGNATO TO ORDER

1 1 1. Nothing contained in this Order shall be construed as conferring upon or giving rise
to any rights to any persons not parties hereto.

112
this Order.

XXW. EFFECTIVE DATE

This Order shall be effective upon receipt by Respondent of a fully executed copy of

113. This Order may be executed in multiple counterparts, each of which shall be
deemed an original.
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In the Matter of ljnivar USA Inc.
EPA Docket No. RCRA-07-2005-0105

XXV. WAIVER OF HEARING

114. Respondent waives its right to request a public hearing pursuant to Section 3008(b)
of RCRA, 42 U.S.C. $ 6928(b), relating to this Order.

IT IS SO AGREED AND ORDERED

FOR THE U.S. ENVIRONMENTAL PROTECTION AGENCY

(,' ( IL
Date WILLIAM A. SPRA

Director
Air, RCRA & Toxics Division
U.S. Environmental Protection Agency
Region VII
901 North 5tr'street
Kansas City, Kansas 66101

Date A. HO
Attorney
U.S. Environmental Protection Agency
Region VII
901 North 5'h Street
Kansas City, Kansas 66101

The undersigned representative of Respondent certifies that he/she is fully authorized to enter
into this Order and to bind Respondent to this Order.

FOR UNIVAR USA INC.

si* f;uo;
Date Name

Title: t7 6NVttlttJ!.ifJd:.AL
Address: tLt* FEEei 'DA.
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ATTACHMENT 1

FINAL DECISION AND RESPONSE TO CON{MENTS
UNrveR CoRpoRnrtox

4 120 BUCrcIIGI.IAM PLACE
Oi\,1AHA. NenResx,q

EPA tnrxuFrcArroN # NED9g637S3?7

INTRODIJCTION

This Final Decrsion and Response to Comnrenrs (FD-RTC) is beirrg preselted bv the LT,S.
Environmental Protec:rion Agencl,(EPA). The purpose of this FD-I{TC is ioidentify the selecred
c:on'ective measures for implementation at the Univar Corpor-ation fircilitl, iocared oi+tzo Buckin_eham
Place. Omalia. Nebraska,(the "Facility", tlre -general location of r.vhich is depicted on Figure 1), a;d
acldress any issues raised cluring the pubiic comn'Ienl period on the Staterrrept of Basis priseirtecl b1, EpA.
(A Staternent of Basis is ari EPA document tirat prorrides a brielsummary of a1i of tire corrective rrreasure
altematives considered for implementation at a given facility. and u,hich highlights the key factors wirich
led to the identification of the proposed couective measure(s).) The public coirment period on the
Statenrent of Basis lan fi'om May l2 tilougir June 26, 2003.

As tto cot.l.lnlents oI.I tlte con'eciii,e lueasures proposed irr tlre Statenteirt olBasis u,ere Leceivetl b,r,
EPA, EP.A has selectetl tlre corrective rreasures as proposed in tl.re Suter.rrent olBasis ivitlroLrt any
clranges. The selei:ted ccrrr'ciive nreasures are briefi1 crescri'Dc(l lre]orr'.

SELECTE.D CORRECTIYE I\IEAST]R ES

The seiecled con'ective n.leasures tbr tire Facilitv are:

' For contqqrinated soiis - There are two components tcr this action: ( 1) tlre coush.gction
arrd nraintenance of an engineered co\/er over areas of the Facility wher.e soii is

' contal'ninated; and (2) the establishnrent of institutional controls.
' For contanrinated gr:oundwater located on-site - Extlaction tlrrough purrrping, treatr11ent,

and disposai by discrrarge into the iocal sanitary servei sysrem.

' For contanrinated groLrndu'ater migrating off-site - Contaminarecl gouldrvater 5as
migrated off-site. The gror.rnciwater extraction, treatrnent, ancl disposal measure 6escritre6
above will not be effective in capturing all of this off-site groundwaler. A lopg-term
ground*'ater nionitoring prograrr which rvill include dorvngraclient morLitonng wells rvill
be established to verify that this ofl:site contaminated groundwater does not reach
receptors at levels of concern. Monitoring data will be used to confimr the eflectiveness
of natural pl'ocesses in attainin-e media cleanup standarcls. ln addition to r:ronitoring, a
contingency plan will be prepared. Tiris contingency plan will provide a mechanisrn ro
illvoke containurent or treatment measures, if future monitoringresults indicate that
natural processes are insufficient to achieve r.neclia cleanup standards.

The engineered covers will be des'igned and constructed to create a barrier betleen potential
receptors at tlie ground surface and the underlying contarlinated soi1, eliurinating the 

"*por.ir" 
pathrvay.

Tlte approximate lateral extent of the- engineeie<l covel's are illr-rstratecl on Figr-rre 2. Enginecred coyers
will be constructed dilectly on top of the existing grou:rcl surface withil eacli area. The existing colrcrete
slabs rviil not be demolished. Instead. fill rvillbe placed on the ground surface to establish accel:table
drainage and asphalt pavenrent will be constructed above the fill. The aspiralt pavcn-rent wilI consist of
three inches of asplralt and approxirnatelv nine inches of base rock.



The engineered covers r.vil1 greatly linrjt infiltration tirrough the contarninater] soil. reCuci :rg thepotential for tlture nlobilizatiorr olcontarlination into the groundwater. In adclitiol, tire location of the
impacted soil and tlie need for EPA notification, appropriate health and saf'ety nreasures, and proner soil
lnanagelnel]t protocols during fltture earthworli events in this area will be recordecl at tho DouEIIas Couuty
Registrar of Deeds. This proprietary control is expected to take the form of a restr.ictive covenaut or
easement. As Nebraska lras a marlietable title statute that requires ceftain properry interests to be re-filed
every 23 vears to remain valid (R.,R.S. Aeb. .f) 76-290), a protocol for ensurinf that an effective
institrrtional control relrains in place for as long as necessary must be developecl. A physical barrier and
lr'aming signs rvill be placed around tire capped area and will be maintained to t,"ip .nrrr. that su bsurtace
rvork wili not be conciucted without the knowiedse of the property owner.

The grounclwater-monitoring s.vstem will involve the construction of rlonitoring rvells screened
in the I Sand Unit dorvngradient of the Facility. These u,elis will be located basecl on the oonceptual
rlodel of the Facilitf and accessibility, ri,ith specific locations proposed in the Correcti,e Jrleasures
inrplementation Workpian. Monitorirtg data wilt be collecterl at a spccified frequency and used to
confitnl the effectiverress of natrtral 1:rocesses in attaining rnedia clealup standards. The duration of
monitoring will be based on periodic statistical evaluation of tleuds in the grounclu,ater dara, i1
accordarrce rvitlr tlre corlec'.tive I\4 easures Implementation workp lan,

PUBLiC PARTTCIPATION ACTI\IITIES

EPA has met severai times witli the Sor"rth Omaha Neighbe.rhoocl Association and the Spring Lake
Park Association. Results of the RCRA FaciJity Investigation anci Correctrve Measures Study lraye bee,
presented to these associations anrl they seem satisfied rvith this pi-oposal. The Statement of Basis for this
Facilit-v was made available for public contment from May 12, 2001 to June 26,20A3. No corrnients cn
the corrective nteilsllres proposed for tire Facility u,ere received.

DECLAR4TIONS

Based ol.r the adntinistrative record compilecl for this Facility, I have detemriled that the selected
cou'ectil'e lneasttres lol the Facility are appropriate and will be protective of liuman healtli and the
errvironment.

Art Spratlin, Director
Air, RCRA, and Toxics Division

Date
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ln the Matter of Ljnivar USA lnc.
EPA Docl<et No. RCRA-07-2005-0105

AT'TACHMENT 2

CORRECTI\/E MEASURES IMPLEMENTATION
SCOPE OF WORK

INTRODUCTION: Based on the outcome of the Corrective Measures Study ("CMS''),
Respondent is responsible for the design, construction, implementation, and continued
perfolmance monitoring of comective measures at the Facility. The selected corrective nleasures
must be implemented and maintained until the corrective measures objectives and the conditions
of the Order for Termination and Satisfaction have been met.

Purpose - The purpose of the Corrective Measures Implementation ("CMI") is to
construct, operate, maintain, and monitor the performance of the conective
rteasures selected by EPA for irnplementation b),Respondent at the Facility.

b. Scope - Subn-rittals required for the Clt{I include:

Task 1: CMI Workplan;
Task 2: Health and Safety Plan ("HSP");
Task 3: Operation and Maintenance ("O&M") Plan, which will include a
Long-term Groundwater Monitoring Plan;
Task 4: Community Relations Plan ("CRP");
Task 5: Construction Completion Report ("CCR");
Task 6: 5-Year Corrective Measures Performance Evaluation Reporl;
Task 7: Corrective Measures Completion Report ("CMCR"); and
Task 8: Progress Reports.

,

1V.

V.

vi.
vii.
viii

I TASK 1: CMI WORKPLAN - The CMI Workplan shall contain the following
elements:

a lntroduction/Purpose - Describe the purpose of the document and provide a
summary description of the project. Elements of this descliption shall include

A summary description of current conditions at the Facility;
A summary of the corrective measures objectives;
A description of the selected corrective measures;
Preliminary design criteria and rationale, including, for the on-site plume,
definition of the target capture zone;
Performance exp ectations and propo sed corrective measures comp letion
criteria, including criteria for verifying attainment of the target capture
zone;
Preliminary design criteria and rationale;
General operation and maintenance requirements;

1.

ii.
iii
iv

V

v1.

vii
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ln tire Matter o1'LJnivar-LISA Inc.
EPA Docket No. RCRA-07-2005-0105

v111. Design and inrplementation precautions which will include, but are not
limited to:

Special technical problems;
Additional engineering data required;
Pennits and reguiatory requirements; and
Access, easements, ri ght-of-way.

Project Management Plan - Describe the constructron management approach
including levels of personnei authority and responsibility (including an
organization chart), lines of communication and the qualifications of key
personnel who will direct tire construction of the corrective measures and provide
construction quality assurance/quality control (including contractor persorurel).

Remedial Qualitv Assurance Project PlaniSampling and Analysis Plan - in
ordet to properly describe any sampling and rnonitoring activities necessary for
effective operation and maintenance of the comective rrreasures, and to ensure that
all infonnation, data and resulting decisions are technically sound, statistically
valid, and properly documented, the CMI Wortplan shall include a Quality
Assurance Project Plan ("QAPP")/Sampiing and Analysis Plan ("SAP"). This
QAPP/SAP shall document all remedial goal verification (how Respondent will
demonstrate that the cleanup standards have been attained), monitoring
procedures, sampling, field measurements and sample analyses to be performed
during implementation of the corrective measures.

Project Schedule - The project schedule must include timing for key elements of
tlie bidding process, timing for initiation and completion of all major corrective
measure construction tasks, and specify when the other deliverables required by
this Order are to be submitted to EPA.

Corrective Measures Objectives - Discuss the objectives of the corrective
measures (engineered and institutional controls) to be implemented at the Facility,
including applicable medi a cleanup standards.

Construction Quality Assurance/Quality Control Plan - The purpose of
construction quality assurance is to ensure, with a reasonable degree of certainty,
that the completed corrective measures will meet or exceed all design criteria,
plans, and specifications. The CMI Workplan must include a Construction
Quality Assurance Plan to !e implemented by Respondent.

Waste Management Procedures - Describe the wastes generated by
construction of the corrective rneasures and how such wastes willbe managed.

A.
B.
C.
D.

b

d

e.

f.

o
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ln the Matter of Ljnivar USA inc.
EPA Docket No. RCRA-07-200-5-0105

Contingency Procedures - General contingency procedures to be described in the
text of the CMI Workplan inciude the following:

h.

1. Changes to the design andlor specifications may be needed during
construction to address unforeseen problems encountered in the
field. Procedures to address such circumstances, including
notification of EPA, must be included;
The CMI Workplan must specify that, in the event of a
construction emergency (e.g., fire, earthwork failure, etc.),
Respondent shall orally notify EPA within 24 hours of the event
and wili notify EPA in writing within 72 hours of the event. The
written notification must, at a minimum, specify what happened,
what lesponse action is being taken and/or is planned, and any
potential irnpacts on iruman health and/or the environment;
Procedures to be implemented if unforeseen events prevent
corrective measure construction; and
A list of all emergency contacts (including phone numbers).

l1

IV

II. TASK 2: HEALTH AND SAFETY PLAN

Respondent shall submit to EPA a Health and Safety Plan ("HSP") for all field activities,
although it does not require approval by EPA. The HSP shall be developed as a stand alone
document but may be submitted with the CMI Workplan. The HSP must, at a minimum, comply
with all applicable occupational Safety and Health Act ("OSHA") requirements.

III. TASK 3: OPERATION AND MAINTENANCE PLAN

Respondent shall prepare an O&M Plan that outlines procedures for performing operations, long-
term maintenance and monitoring of the corective measures, including long-term groundwater
monitoring. The O&M Plan shall, at a minimum, include the following:

Introduction/Purpose - Describe the purpose of the document and provide a
summary description of the project.

Project Management - Describe the managelnent approach including levels of
personnel authority and responsibility (including an organizational chart), lines of
communication and the qualifications of keypersonnel who will operate and
maintain the corrective measures (including contractor personnel).

System Description - Describe the corrective measures and identify significant
equipment, as applicable. Provide schematics or process diagrams to illustrate
system design and operation.

a

b.

c
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f.

ln tlre Matter o1'LJnivar- USA Inc.
EPA Docket No. RCRA,-07-2005-0 I 05

Personnel Training - Describe the training process for O&M personnel, as

applicable. Respondent shall prepare, and include in the technical specit'ications
goveming treatment systems, the contractor requirements for providing:
appropriate service visits by experienced personnel to supervise the installation,
adjustment, start-up and operation of the corrective lneasures, and training
covering appropriate operational procedures once the start-up has been
successfully accomplished.

Start-Up Procedures - Describe all applicable corective measure starl-up
procedures including any operational testing.

operation and Maintenance Procedures - Describe normal operation and
m aintenance procedures inciuding :

1.

ii

A description of tasks for operation, to inciude iong-tenn
groundwater rlonitori ng;
A description of tasks for maintenance;
A list of monitoring wells to be sampled as parl of the'Facility's
monitoring network;
A list of groundwater constituents which will be targeted for-
sampling and analysis;
A description of prescribed treatment or operation conditions; and
A schedule showing the frequency of each O&M task.

Pro gress Report Information;
Monitoring and laboratory data;
Records of operating costs; and
Personnel, maintenance, and inspection records

111.

vl.

IV

t.

ii.
iii.
iv.

o Data Management and Documentation Requirements - The O&M Plan shall
specify that Respondent will collect and maintain the following information:

This data and information should be used to prepare Progress Reports.

O&M Quality Assurance Project Plan/Sampling and Analysis Plan - In order
to properly describe any sampling and monitoring activities necessary for effective
operation and maintenance of the corrective measures, and to ensure that all
information, data and resulting decisions are technically sound, statistically valid,
and properly documented, Respondent shall prepare a Quality Assurance Project
Plan ("QAPP")/Sampling and Analysis Plan ("SAP"). This shall document all
monitoring procedures, sarnpling, field measurements, and sample analyses to be
performed during O&M activities. Respondent shall use EPA-approved
procedures described in the EPA Requirements for Quality Assurance Project
Plans for Environmental Data Operations (EPA QA/R-S).

DAH050605 -4-
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In the Matter olL_.jniva:.USA lnc.
EPA Docket No. RCRA-07-200.5-0105

Replacement Schedule for Equipment and Installed Components

waste and/or contaminated Media Management Practices - Describe any
wastes and/or contaminated media which may be generated by operation of the
con'ective measures and hou, they will be managed.

Corrective Measure Completion Criteria - Describe the process and criteria for
detem-rining when the corrective measures have achieved corrective action
objectives. Also describe the process and criteria for detennining when
nraintenance and nronitoring may cease.

Contingency Procedures -. Describe, as applicable, the following types of
contingency procedures necessary to ensure system operation in a mamer
protective of iruman health and the environrnent:

li

Procedures to address system breakdowns and operational
problems including a list of redundant and emergency back-up
equipment and procedures;
Altemate procedures to be implemented if tire con'ective measures
suffer complete failure. The altemate procedures must be able to
prevent release or threatened releases of hazardous wastes or
constituents which may endanger human health or the environment
or exceed media cleanup standards;
The O&M Plan shall specify that, in the event of a major
breakdown and/or the complete failure of the corrective measures,
Respondent shall orally notify EPA within 24 hours of the event
and will notify EPA in writing within 72 hours of the event.
Written notification must, at a minimurn, specify what happened,
what response action is being taken and/or is planned, and any
potential impacts on human health and/or the environment; and
Procedures to be implemented in the event tirat the corective
measures are experiencing major operational problems, are not
performing to design specifications, and/or will not achieve the
cleanup goals in the expected time frame.

lll

1V

If contingencies require modification of the corrective measures in a substantive
fashion which also require physical alteration of the monitoring or remediation
equipment, a Construction Workplan shall be submitted by Respondent within 30
days of receipt of a written request for the submittal from EPA. The Construction
workplan shall provide all information necessary to describe the proposed
modihcation to the corrective measures and provide justification for the necessity
of the proposed activities to the overall corrective measure effectiveness.
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In the Mattel' of LJr.rivai. USA Inc.
EPA Docket No RCRA-07-2005-0105

IV. TASK 4: COMMUNITY I$LATIONS PLAN

A Community Relations Plan ("CItl"') shall be prepared by Respondent and submitted to
EPA for review and approval prior to use. Public Involvement activities that may be
required of Respondent include the following:

Conducting an open house or informai meeting (i.e., availability session)
in a public location where people (including the rnedia) can talk to
representatives of EPA, the State, and Respondent on a one-to-one basis;
Preparing fact sheets summarizing current or proposed corrective action
activities (a11 fact sheets should be reviewed by EPA prior to public
distribution);
Communicating effectively with people who have vested interest in the
corrective action activities; and

Maintaining an easily accessible repository (such as a pubiic iibrary) of
information on the coruective rneasure being implernented at the Facility,
including the order, approved work pians, and/or other reports.

V

A schedule for community relations activities shall be included in the CRP

TASK 5: CONSTRUCTION COMPLETION REPORT

The purpose of the CCR is to document the construction and implementation of
the con'ective measures at the Facility. The CCR shall include the following:

a description of the putpose of the CCR;
a synopsis of the conective measures, design criteria, and
certification that the corrective measures were constructed in
accordance with the final plans and specifications;
an explanation and description of any modifications to the final
CMI Workplan and specifications and why such modifications
were necessary;
the results of any operational testing and/or monitoring, indicating
how initial operation of the corrective measures compares to the
design criteria;
a summary of significant activities that occured during
construction, including a discussion of problems encountered and
how they were addressed;
a summary of all inspection findings (including copies of key
inspection documents in appendices); and
as-built drawings and photographs depicting the constructed
corrective measures.

2.

J

4

1

2

J

4

5

6

7
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In tlre Matter of Lf nival USA lnc.
EPA Docket No. RCRA-07-2005-0105

VI. TASK 6: S-YEAR CORRECTIVE MEASURES PERFORMANCE
EVALUATION REPORT

Respondent shall conduct a Corrective Measure Performance Evaluation and

submit a Corrective Measure Perfonlance Evaluation Report documenting the
effectiveness of the on-site pump & treat system in maintaining source area containment
and off-site Monitored Natural Attenuation ("lVfNA") in preventing downgradieat plume
migtation. EPA will review the Corrective Measure Performance Evaluation Reporl
upon its submittal and evaluate the Report for compliance with the SOW. The Corrective
Measure Performance Evaluation Report shall, at a minimum, include the following
elements:

1 . A description of its purpose;

A sy,nopsis of the objectives of both the pump and treat system,
including a definition of the target capture zone, and off-site MNA;

Up-to-date groundwater contaminant plume maps showing
isoconcentration lines of the major contaminants;

A horizontal capture zone analysis, prepared in accordance with
Capture Zone Hottt-To Guide for Grounclwater Pump and Treat
Svstems, which is to include most, if not all, of the following
rnethods:

Flow budget calculations to estimate the pumping rate
required to capture the groundwater flux through the extent
of the on-site plume;
Assessment of capture based upon analytical solutions;
Assessment of capture based upon an interpretation of
water level maps;
Assessment of capture based upon concentration trends at
monitoring wells located downgradient of the Target
Capture Zone;
Assessment of capture using particle tracking results from a
numerical flow model.

5 Using the lines of evidence itemized in subparagraph 4 above for
defining the actual capture zone and using figures to visually
compare targeted capture zone to actual capture, determine whether
the pump and treat system is achieving its objectives (i.e. actual
capture is achieving what was targeted and reasonable progress is
being made toward remedial goals);

2

J

4
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b
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d
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Discuss uncertainties in the capture zone analysis;

Determine whether extraction rates and/or extraction wel l locations
need to be modified based upon the capture zone analysis to
achieve remedial objectives; and

An evaluation of the perforrnance of MNA in off-site areas at
limiting downgradient plume migration through review of historic
contaminant concentration and MNA index parameter trends.

VII. TASK 7: CORRECTIVE MEASURES COMPLETION REPORT

Respondent shall prepare a CMCR when Respondent obtains information
detnonstrating that the completion criteria for all of the corrective measures have been
achieved. The purpose of the CMCR is to fully docurnent how the corective action
objectives and corrective measure cornpletion criteria have been satisfied, and to justifl
rryhy the corrective measure and/or monitoring may cease. The CMCR shall, at a
minimum, include the following elements:

i. A synopsis of the corrective measures implemented;

The Corrective Measures Completion Criteria: Describe the
process and criteria for determining when the corrective rereasures
and maintenance and monitoring may cease. Corrective rneasure
completion qriteria were given in the EPA-approved O&M Plan;

A demonstration that the completion criteria have been met.
Include results of testing and/or monitoring, indicating how
operation of the corrective measures compare to the completion
criteria;

A summary of work accomplishments (e.g., performance levels
achieved, total hours of treatment operation, total treated andior
excavated volumes, nature and volume of wastes generated, etc.);

A summary of significant activities that occurred during
operations. lnclude a discussion of problems encountered and how
they were addressed;

A summary of inspection findings (including copies of key
inspection documents in appendices);

7. A summary of total operation and maintenance costs; and

6

7

8
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A discussion of the potential impacts that cessation of maintenance
and monitoring could have on the future effectiveness of the
coffective measure and/or potential receptors.

VIII. TASK 8: PROGRESS REPORTS

Respondent shall provide quarterly progress repofis, as required by the Order, on
the design, construction, implementation, and operation of the corrective measuTes at the
Faciiity and the groundwater monitoring. The progress reports shall be due quarterly on
or before the 15th day of the month following the end of the reporting period, with the first
reporting period begining on the first day of the third month immediately followilg the
effective date of the Order. The progress reports shall contain the following information
to allow the EPA to monitor the progress of the cleanup and the groundrvatel monitoring.

A description and estimate of the percentage of the corrective measure
construction completed ;

A description of significant activities (e.g., sampling events, inspections,
etc.) and work completediwork accornplishments (e.g., perforrnance levels
achieved, hours of treatment operation, treated and/or excavated volumes,
concentration of contaminants in treated and/or excavated volumes, nature
and volume of wastes generated, etc.) during the reporting period;

Summaries of all changes made in the corrective measure construction
during the reporting period;

A summary of system effectiveness. Provide a comparison of system
operation to predicted performance levels (applicable only during
operation of the corrective measure);

Summaries of all contacts with representatives of the local community,
public interest groups, Federal or State government during the reporting
period;

Summaries of all findings (including any inspection results);

Summaries of all problems or potential problems encountered during the
reporting period;

Actions being taken and/or planned to rectify problems;

Changes in relevant personnel during the reporting period;

Projected work for the next reporting period; and

-9-
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11. The results of any sampling tests and/or other data generated during the
reporting period, as well as copies of the raw data, field logs, etc- which
were used to compile those results.

Following completion of the construction of the corrective measures, upon
Respondent's request and at EPA's discretion, EPA may reduce the frequency of progress
reporting.
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